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(resulting  in  the  Canada-France  Agreement  Act,  1933  -  repealed 
in  1978)  or  a  general  disparagement  of  the  Canadian  champagne 
industry,  there  was  no  communication  to  the  respondents  by  or 
on  behalf  of  the  appellants  alleging  passing  off  or  requiring 
cessation  of  the  practice  until  this  action  was  commenced  in 
1975.  By  then,  as  the  trial  judge  found,  the  Canadian 
industry  had  developed  (in  part  because  of  the  Federal 
regulations)  to  the  point  where  substantially  no 

misrepresentation  leading  to  confusion  existed. 

«  «  « 

The  appeal  must  be  dismissed  with  costs. 


The  doctrines  of  "passing  off”  and  "unfair  competition"  are 
considered  by  Needham  J.  in  Hexagon  Pty.  Ltd,  v.  Australian  Broadcastinp 
Corp.  C1975),  7  A.L.R.  233  CN*S.W.S.C.) .  Unfair  competition,  it  is 
suggested  therein,  may  be  applied  when  it  is  not  possible  to  demonstrate 
the  confusion  required  for  passing  off.  The  tort  of  unfair  competition 
would  then  be  founded  simply  in  "misappropriation  of  what  equitably 
belongs  to  a  con^etitor",  and  so  would  require  "an  element  of  fraud 
or  inequitable  conduct  on  the  part  of  the  defendant". 

Quaere,  with  Needham  J..,  whether  "unfair  competition"  need  be 
established  as  a  new  tort,  given  that  "courts  will  always  interfere 
by  injunction  to  restrain  Irreparable  injury  being  done  to  the 
plaintiff’s  property". 
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In  B.C.  Medical  Association  et  al .  v.  The  Queen  in  the  right  of 
B.C.  (1985),  15  D.L.R.(4th)  568  (B.C.  Court  of  Appeal),  an  agreement  had 
been  made  between  the  Medical  Association  (a  voluntary  association  of 
doctors)  and  the  Medical  Services  Commission  (a  Crown  body)  which  stated 
that  annual  negotiations  between  the  two  bodies  would  determine  the  fee 
schedule.  If,  however,  the  parties  had  not  settled  by  March  31st  in  any 
year,  the  doctors  could  balance-bill  their  patients  the  difference  between 
the  fee  schedule  that  was  in  effect  before  March  31st  and  a  new  fee 
schedule  unilaterally  set  for  the  coming  year  by  the  Association.  In 
March  1981,  negotiations  had  resulted  in  an  agreement.  It  is  in  this 
context  that  the  legislature  passed  a  bill  in  July,  being  retroactive  to 
April  1st,  prohibiting  balance-billing  along  with  providing  for  other 
remunerative  aspects. 

TTie  Medical  Association  argued  that  the  contractual  clause  conferring 
the  option  to  balance-bill  was  a  contractual  right.  A  contractual  right 
is  a  chose  in  action  which  is  correspondingly  property.  The  legislature 
did  not  clearly  take  away  the  right  of  compensation  for  this  expropriation. 
Therefore,  the  doctors  are  entitled  to  compensation. 

The  Court  of  Appeal  dismissed  the  Medical  Association's  case.  They 
divided  the  rules  of  expropriation  into  three  parts.  The  first  is  that 
property  cannot  be  taken  by  the  Crown  without  authorization;  the  second  is 
that  the  authorization  must  be  clear;  and  third,  there  is  a  presumption 
that  the  Crown  will  pay  compensation  for  a  taking. 

On  the  facts  of  this  case,  the  Court  found  there  was  clear  author¬ 
ization.  With  respect  to  compensation,  the  court  found  that  the  Act  was 
inconsistent  with  an  intention  to  pay  compensation.  Part  of  its  content 
dealt  with  compensation  to  be  paid  to  doctors;  if  the  retraction  of  the 
right  to  balance-bill  was  intended  to  be  compensated,  it  would  have  been 
clearly  expressed  when  dealing  with  the  other  aspects  of  remuneration. 

This  argument  was  supplemented  by  the  fact  that  the  case  had  already  been 
initiated  when  an  amendment  was  made  to  the  Act.  If  compensation  for 
this  property  right  had  been  an  oversight,  it  would  have  been  rectified 
at  the  time  of  the  amendment.  These  factors  point  to  a  clear  decision 
by  legislature  to  not  compensate. 
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RaSSO  V,  ONTARIO  JOCKBY  CLDB 

(1988),  46  D.L.R.(4th)  359  (Ont.  H.C.) 

The  defendant,  an  association  which  operated  a  system  of 
pari  mutual  betting  under  s.l88  of  the  Criminal  Code  served  a 
notice  on  the  plaintiff,  a  skilled  and  successful  bettor,  under 
ss,3(l)  and  5(1)  of  the  Trespass  to  Property  Act,  R.S.O.  1980, 
511,  evicting  her  from  all  tracks  operated  by  the  defendant.  She 
subsequently  brought  an  action  against  the  defendant,  and  later  a 
joint  motion  for  the  determination  of  certain  legal  questions  was 
made  by  both  parties. 

The  issue  that  was  determined  in  the  case  was  whether  or  not 
the  landowner’s  common  law  right  to  exclude  persons  should 
continue  to  apply  equally  to  private  landowners  as  well  as  to 
landowners  who  Invite  the  general  public  onto  their  land. 

In  her  judgment,  Boland  J.  followed  the  case  of  v. 
Peters,  [1971]  1  O.R.  597,  16  D.L.R.(3d)  143,  2  C.C.C.(2d)  366, 
wherein  it  was  held  that  the  general  common  law  principle  that  a 
landowner  has  the  exclusive  right  to  decide  who  is  allowed  to 
remain  on  his  or  her  land  does  not  depend  on  whether  or  not  the 
land  is  put  to  either  public  or  private  use.  She  went  on  to 
agree  with  Chief  Justice  Dickson  in  Harrison  v.  Carswell  (1976), 
62  D.L.R.(3d)  68,  25  C.C.C.(2d)  186,  [1976]  2  S.C.R.  200,  who 
stated  therein  that  only  the  legislature  had  the  necessary  power 
to  make  changes  in  the  law  of  trespass  with  respect  to  the  broad 
right  of  landowners  to  exclude  persons  and  its  appropriateness 
when  the  land  is  open  to  all  the  public. 
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As  has  been  observed,  the  Beaudoin  case  rejects  the  position 
of  Belzil  D.C.J.  taken  in  Lutz  v.  Kawa  (1979),  98  D.L.R.CSd)  77, 

9  Alta.  I,.R.(2d)  151,  17  A.R.  288.  The  result  of  the  latter  case 
was  upheld  by  the  Alberta  Court  Appeal  in  Lutz  v.  Kawa  (1980) ,  112 
D.L.R.(3d)  271,  13  Alta.  L.R.(2d)  8,  23  A.R.  9;  however,  the 
position  which  is  taken  by  Belzil  D.C.J. ,  rejected  by  Anderson  J. 
in  Beaudoin,  is  expressly  reversed  on  the  appeal,  so  that  the  decision 
is  affirmed  on  opposite  grounds.  Laycraft  J.A.  points  out  that 
denying  that  possession  is  adverse  when  the  occupier  is  unaware  of 
the  existence  of  a  true  owner  to  be  dispossessed  would  lead  to  an 
odd  situation.  He  concludes: 


In  my  view,  however,  it  does  not  follow  that  the  essentials  of  a 
case  of  advei-se  possession  cannot  be  established  if  the  person  in 
possession  thinks  the  land  is  his  own.  Indeed,  in  most  cases,  to 
show  such  a  belief  would  be  added  support  for  theTact  of  his  owm 
possession.  He  excludes  all  others,  including  the  person  who 
unknou-n  to  him  has  title  to  the  land.  That  his  motive  for  the 
e.xclusion  is  his  belief  in  his  right  to  ownership  does  not  change  the 
fact  that  he  is  in  possession  himself  while  the  true  owner  is  out  of 
possession.  If  this  were  not  so,  the  intentional  trespasser  would  be 
in  a  better  position  in  the  law  of  adverse  possession  than  would  be 
the  claimant  who  held  the  land  in  innocent  error.  The  law  cannot 
have  intended  any  such  advantage  for  deliberate  as  compared  to 
innocent  trespass. 


Hence  Laycraft  J.A.  found  the  plaintiff  Lutz  had  gained  possessory 
title  to  a  strip  of  land  enclosed  by  a  fence,  in  spite  of  the  fact 
thcLt  she  was  not  aware  that  another  held  the  legal  title.  The 
animus  required  was  then  to  hold  the  land  against  "all  comers"  - 
including  by  implication  any  other  holder  of  legal  title. 


